Case 4:05-cv-00329-GKF-PJC  Document 2601 Filed in USDC ND/OK on 09/10/2009 Page 1 of 33

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )
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)

)
%
TYSON FOODS, INC., et al., )
)

Defendants. )

STATE OF OKLAHOMA'S RESPONSE IN SUPPORT OF CHEROKEE NATION'S
MOTION TO INTERVENE [DKT #2564]
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Plaintiff, the State of Oklahoma (“the State”), élgy submits this response in support of
the Cherokee Nation’s Motion to Intervene (Dkt. 62b
l. INTRODUCTION AND BACKGROUND

The State filed its original Complaint in this ngton June 13, 2005. On September 19,
2005, Defendants held a joint defense meeting wieragenda included discussion of the
Cherokee Nation as a potential intervenor. ExGinG009953). In October 2005, Defendants
filed a series of Rule 12(b) motions to dismisst Bbihe of those motions to dismiss, however,
made any mention of the Cherokee Nation.

On October 31, 2008 — over three years after thse began — Defendants filed their
Motion to Dismiss for Failure to Join the CheroRéstion as a Required Party (“Rule 19
Motion”). Dkt. #1788. As part of that Motion, Defdants argued that “[g]iven the nature of the
claims being pursued by the State in this actiahtae well-established interest of the Cherokee
Nation in the natural resources of the IRW, therGkee Nation is clearly a required party . . . .”
Id. at 15. The State opposed that motion.

Indeed, the State and Cherokee Nation submittekgagement to the Court —
executed by the Attorney General of Oklahoma aedAtttiorney General of the Cherokee
Nation — which provides in pertinent part that “thation agrees that the continued
prosecution of this action by the State of Oklahamoald not impair or impede the Nation’s
interests such that it is a necessary party under F9(a).” SeeDkt. #2108-2. Clearly, the
Cherokee Nation was satisfied that the State cadédjuately represent its interests in the
Nation’s absence.

Nonetheless, on July 22, 2009, the Court grantddridants’ Rule 19 Motion and

dismissed the State’s substantial common law and@RA damage claims in their entirety.
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Dkt. #2362. In granting the Rule 19 Motion, theu@@dound that: “The claimed interests of the
Cherokee Nation in the water rights portion of skibject matter of this action are substantial
and are neither fabricated nor frivolous”; and &swunpersuaded that the State can adequately
protect the absent tribe’s interestd. at 10 & 14. Ultimately, the Court concluded that
“[a]djudication of this action in the Cherokee NMuattis absence would impair or impede the
Nation’s sovereign and stated interest in recogeion itself civil remedies for pollution to
lands, waters and other natural resources withitrittal jurisdiction.” Id. at 13.

The State filed a Motion to Reconsider the JulyX@8er, which the Court denied on
August 18, 2009.

The Cherokee Nation promptly filed its Motion tddrvene, just two weeks later, on
September 2, 2009. Dkt. #2564. In the Motiomtervene, the Nation pertinently asserts
that: (1) “The Nation’s interest in this litigatidvas been recognized by all parties, and this
Court”; (2) “unless the [] Nation is allowed to @nvene, there will not be a complete remedy
for the pollution of the IRW in this case”; and (B)]y finding that the Nation was an
indispensible party, this Court put the Nation atice that it was a proper party to this
litigation.” 1d. at 2, 3 & 5.

As set forth below, “[flederal courts should allavtervention where no one would
get hurt and greater justice could be attainddtdh Ass’n of Counties v. ClintoR55 F.3d
1246, 1250 (10th Cir. 2001). Here, no one wilhioet by allowing the Nation’s intervention

and greater justice camly be attained if the Nation is allowed to intervene.

! The State maintains its view that the July 2®6rder (Dkt. #2362) was wrongly
decided, and the State reserves its rights to &fnoeathat decision in all respects.
Nevertheless, the State submits this Response tGlibrokee Nation’s Motion to Intervene
based on the current posture of the case.
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Having found that the Nation is a required partyosdinterests will be impeded in
its absence, the Court has essentially concludsdltle Nation is a proper intervenor of
right. Furthermore, the Motion to Intervene is¢ign Until very recently, when the Court
ruled otherwise, the Nation had no reason to beliesvinterests in protecting water quality in
the IRW were not being properly represented byStage in this action. Upon learning of
the Court’s contrary opinion, the Nation acted §lyi¢o intervene. Defendants can make no
credible claim of prejudice resulting from the mvention. On the other hand, if the Nation
is not permitted to intervene, the Nation and Staliebe greatly prejudiced and may never
obtain the full remedy they seek. It is time foese Defendants to be fully held to account
for the immense damage they have caused to theifllRiver Watershed.

The Motion to Intervene should be granted.
. ARGUMENT

A. Legal Standard

The Cherokee Nation seeks to intervene as of pgrguant to Fed. R. Civ. P. 24(a)
(“Rule 24(a)”). Rule 24(a) provides:

Intervention of Right. On timely motion, the court must permit anyone
to intervene who:

(1) is given an unconditional right to intervene byeddral statute; or

(2) claims an interest relating to the property or seation that is the
subject of the action, and is so situated thatadis of the action may as a
practical matter impair or impede the movant’sigptb protect its interest,
unless existing parties adequately represent nitetast.

Fed. R. Civ. P. 24(d).“The central concern in deciding whether inteti@nis proper is the

practical effect of the litigation on the applicdot intervention.” San Juan County v. United

2 The Tenth Circuit’s review of a denial of a matim intervene as of right & novo See

WildEarth Guardians v. United States Forest S&8V3 F.3d 992, 995 (10th Cir. 2009).
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States503 F.3d 1163, 1193, 1199 (10th Cir. 2007). ‘@2d should be liberally construed with
all doubts resolved in favor of the proposed intear.” South Dakota ex rel. Barnett v. U.S.
Dept. of Interior 317 F.3d 783, 785 (8th Cir. 2003cord New Mexico ex rel. Richardson v.
Bureau of Land Managemersi65 F.3d 683, 695 n.12 (10th Cir. 2009) (“We gahy follow[] a
liberal view in allowing intervention under Rule(23.” (internal quotation marks omitted)).

As discussed below, the Cherokee Nation satidfiestbstantive and procedural
requirements of Rule 24(a)(2), which then mandttegrant of intervention. To wit: The
Nation has already been found by this Court (incithretext of its Rule 19 counterpart) to satisfy
the substantive requirements set forth in Rule)?2)and has filed a timely motion. Therefore,
the Nation’s Motion to Intervene should be granted.

B. Based Upon the Findings in the Court’s July 22, 2@0Order, the Cherokee
Nation Is Entitled To Intervene as of Right

Rule 24 provides that “the courtustpermit anyone to intervene wiib] claims an interest
relating to the property or transaction that isgbbject of the action, arj@] is so situated that
disposing of the action may as a practical mattgrair or impede the movant’s ability to protect
its interest[3] unless existing parties adequately representitatast.” Fed. R. Civ. P. 24(a)(2).

The language of these three factors in Rule 24 gawg intervention as of right nearly
mirror those set forth in Rule 19 governing thesjiom of whether Rule 19 requires joinder of
parties. Rule 19(a)(1) provides that a persomagtfired” if:

(A) inthat person’s absence, the court cannot acaorplete relief among
existing parties; or

(B) that persorclaims an interest relating to the subject of theten and is
so situated that disposing of the action in the pen’s absence may

(i) as a practical matter impair or impede the persomlkility to protect
the interest or
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(ii) leave an existing party subject to a substdmisk of incurring double,
multiple, or otherwise inconsistent obligations dnese of the interest.

Fed. R. Civ. P. 19(a)(1) (emphases added). Thadahguage of Rule 19(a)(1)(B) and Rule
24(a)(2) is nearly identical. Indeed, “[tlhe Rukdvisory Committee to the Fed. R. Civ. P.
comments that Rule 24(a)(2) was drafted to be arftarpart’ to Rule 19(a)(2) and that an
applicant is entitled to intervene in an action wihes interest is comparable to that of a person
under Rule 19(a)(2).'United Keetoowah Band v. United Sta#80 F.3d 1318, 1324 n.4 (Fed.
Cir. 2007);see also idat 1324 n.3.

Here, the Court has already applied — in the cdraéa Rule 19 inquiry — the factors
in Rule 24(a)(2), finding that they were satisfaat required the Cherokee Nation’s joinder.
Dkt. #2362, July 22, 2009 Order. The same anahgsislts in a conclusion that the Nation be
granted leave to intervene.

1. Rule 24(a)(2)'s Factor (1): “Claims an interest rating to the
property or transaction that is the subject of thetion”

The first substantive consideration that requireswt to grant intervention is whether
the movant “claims an interest relating to the proypor transaction that is the subject of the
action.” Fed. R. Civ. P. 24(a)(2). With regardhe factor, the Tenth Circuit has stated: “To
satisfy the impairment element of the interventiest, a would-be intervenor must show only
that impairment of its substantial legal interegpossible if intervention is denied@his burden
is minimal” WildEarth Guardians573 F.3d at 995 (emphasis added; internal quotaiarks
omitted). “If an absentee would be substantiaffgced in a practical sense by the
determination made in an action, he should, asiargérule, be entitled to interveneSan Juan
County 503 F.3d at 1195 (internal quotation marks ord)tterhis element is fully satisfied in

this case.
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First, the Nation now comes before the Court, segkitervention as of right based on
its “claim[] [to] an interest in the waters of tHRW that are the subject of the action currently
before the Court.” Dkt. #2564 at 3, Motion to Invene;see also idat 2-4.

Second, this Court has already found that the Natagisfies this factor. In its July 22,
2009 Order, the Court stated, in the context otieR9(a)(1) analysis, that “the court must
determine whether the Cherokee Natitaimsan interest relating to the subject of the
action . . . . Dkt. #2362, July 22, 2009 Order at 7 (emphasied)l The Court concluded that
“the Cherokee Nation claims an interest relatintheosubject of this action for Rule 19
purposes.”’ld. at 13;see also idat 10 (“The claimed interests of the Cherokee dvaiin the
water rights portion of the subject matter of @ision are substantial and are neither fabricated
nor frivolous.”).

In support of its conclusion, the Court cited: {ti¢ Agreement between the State of
Oklahoma and the Cherokee Natiah @t 8); (2) the Cherokee Nation’s Environmental Iipa
Code, in which it “claims . . . an interest in @ating the Illinois River and in vindicating its
claimed rights for any pollution of the watershéu!’ at 9); (3) the fact that “the Cherokee
Nation claims an interest in recovering for its@ifil remedies — including monetary damages
— for the injuries to the IRW claimed in this actiqid. (citing the Cherokee Nation’s
Environmental Quality Code)); (4) the Cherokee blias claim to have an interest in
“provid[ing] for regulation and taxation of intests, actions and omissions that adversely affect

the environment of the Cherokee Nationd.(at 10 (quoting 63 Cherokee Nation Code

3 Akin to Rule 24(a)(2), “Rule 19, by its plainfiguage, does not require the absent party

to actuallypossesan interest; it only requires the movant to shbat the absent partfaims an
interestrelating to the subject of the action.” Dkt. #23 July 22, 2009 Order at 8 (quoting
Citizen Potowatomi Nation v. NortpB48 F.3d 993, 998nodified on reh’g257 F.3d 1158
(10th Cir. 2001)).
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8 302(B)(9)); and (5) the Cherokee Nation’s claoiwater rights in the lIllinois River
established under federal laws and treatises wanetlunaffected by statehoodd.(at 10).

In sum, this Court has already concluded that tagoN satisfies the first factor of Rule
24(a)(2) requiring intervention, namely, that itdicns an interest relating to the property or
transaction that is the subject of the action.”

2. Rule 24(a)(2)'s Factor (2): “Is so situated thatsjposing of the action

may as a practical matter impair or impede the mava ability to
protect its interest”

The second factor under Rule 24(a)(2) requiringriw@ntion is that the movant “is so
situated that disposing of the action may as atigaenatter impair or impede the movant’s
ability to protect its interest.” Fed. R. Civ.2l(a)(2). This Court has already found, in the
context of its Rule 19 analysis, that the Natianterests satisfy this factor. Specifically, the
Court held: “Adjudication of this action in the Gbkee Nation’s absence would impair or
impede the Nation’s sovereign and stated interesgdovering for itself civil remedies for
pollution to lands, waters and other natural resesiwithin its tribal jurisdiction.” Dkt. #2362,
July 22, 2009 Order at 13. Based on the Countdifig, the Nation has satisfied the second
factor of Rule 24(a)(2) supporting its right toentene’

Any argument that the Nation is not prejudiced bseahe claims that affect the Nation's
interests have been dismissed should not be cded8ach an argument ignores the fact that this
Court has ruled that the presencéoth sovereigns is necessary for the damages claims to
proceed. Thus, viewed from the proper perspectiheeNation is being prejudiced by not being
able to proceed in the same action as the Stateau3e of the State's sovereignty, proceeding

individually without the State is simply not an mpt.

*  Any claim to the contrary by Defendants at thisgture contradicts their earlier position.

Defendants should not be permitted to use thepgted fear of multiple litigation as a sword in
the context of Rule 19, and then invite multipteyhtion as a shield in the context of Rule 24.



Case 4:05-cv-00329-GKF-PJC  Document 2601 Filed in USDC ND/OK on 09/10/2009 Page 13 of 33

3. Rule 24(a)(2)’s Factor (3): “Unless existing parseadequately
represent that interest”

The remaining consideration for intervention is Wiee the Nation’s interest will be
adequately represented by the existing partidsaditigation. The Tenth Circuit has recently
confirmed that “the burden to satisfy this conditis minimal, and that the possibility of
divergence of interest need not be great in oleatisfy the burden of the applicants. ... An
intervenor need only show tipessibilityof inadequate representationVildEarth Guardians
573 F.3d at 996 (citations and internal quotati@rks omitted; emphasis in original). Like the
other considerations, this Court has already fahatithe Nation’s interests satisfy this factor as
well. Inits July 22 Order, the Court stated: ‘il court is unpersuaded that the State can
adequately protect the absent tribe’s interestkt. B2362 at 14. Thus, this consideration also
supports the Nation’s Motion to Intervene as ohtig

4. Any Argument by Defendants That the Cherokee Natidbnes Not

Satisfy the Substantive Factors Under Rule 24(a)&)jould Be Given
No Weight

Any argument by Defendants suggesting that the dkleer Nation does not satisfy Rule
24(a)(2)'s substantive requirements should be gheweight. In the context of Rule 19,
Defendants vigorously argued that the factors gumgrjoinder (i.e., the same factors governing
intervention as of right under Rule 24(a)(2)) weadisfied. Specifically, Defendants argued:
“Because the Cherokees possess a legally protetterdst in the IRW’s lands, waters, and other
natural resources, resolution of this lawsuit withime Cherokee Nation will plainly ‘impair or
impede’ the Nation’s rights within the watershedDkt. #1788 at 15, Defendants’ Motion to
Dismiss for Failure to Join the Cherokee Natiom.short, any argument by Defendants to the
contrary — now that opposing such factors would sir interest — should not be considered;

they should be held to the same position as teetfators in both the Rule 19 and 24 contexts.
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*kk

Based on the foregoing, the Cherokee Nation readiligfies the substantive
requirements of Rule 24(a)(2) enumerated above.

C. The Cherokee Nation’s Motion To Intervene Is Timely

In deciding any motion to intervene, a court malsb consider the timeliness of the
motion. Fed. R. Civ. P. 24(a). “The timelinessahotion to intervene is assessed in lighalbf
the circumstances. . .” Utah Ass’n of Counties v. ClintoR55 F.3d 1246, 1250 (10th Cir.
2001) (emphasis added; internal quotation marksted)i Specifically, there are four factors to
be considered in determining whether a motion terugene is timely: (1) the length of time since
the applicant knew or reasonably should have knofwts interest in the case; (2) any prejudice
to the existing parties; (3) any prejudice to tphplecant; and (4) the existence of any unusual
circumstancesld. As the Fifth Circuit has reasoned:

‘Timeliness’ is not a word of exactitude or of psaty measurable dimensions. The

requirement of timeliness must have accommodategiility toward both the court

and the litigants if it is to be successfully enyad to regulate intervention in the

interest of justice.

McDonald v. E.J. Lavino Co430 F.2d 1065, 1074 (5th Cir. 1970).

Also, the timeliness test is not intended as a mefpunishment for a tardy intervenor,
rather, it is a “guard against prejudicing the mrad) parties by the failure to apply soonelUtah
Ass’n of Countie255 F.3d at 1250. The timeliness analysis is ‘extoial,” and absolute
measures of timeliness should be ignorket. In discussing the timeliness of a motion to
intervene, the Tenth Circuit has stated that “[€jed courts should allow intervention where no
one would get hurt and greater justice could kearegt.” 1d.

Further, “with respect to timeliness, a motionritervene as of right should be treated

more leniently than a motion for permissive intertven upon a finding that serious harm might
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accrue to the movant if the motion were deniegbhnson v. City of Tuls@4-CV-39-H(M),
Dkt. #608 at 8 (N.D. Okla. Sept. 10, 2002) (attachs Exhibit A hereto) (citing 7C Wright &
Miller, Federal Practice and Procedure § 1916 d).4Blere, the Cherokee Nation is entitled to
intervene and is undeniably an intervenor of raghthis Court has already determined that the
Nation is a necessary party under Rule 19(a). #i#362;see United Keetoowal80 F.3d at
1324 n.3.
Under these principles, the Cherokee Nation’'s MotmIntervene is plainly timely.
1. The Cherokee Nation Sought To Intervene in This Ast Promptly
Upon Learning of the Court’s View That Its Interestin Protecting
Water Quality in the IRW Were Not Being Adequatd¥yotected by the
State

The first intervention principle identified by tA@nth Circuit inUtah Association of
Counties 255 F.3d at 1250, concerns a timeliness prinei@asured by the length of time since
the applicant knew or reasonably should have knofwts interest in the case. That time period
is measured from when the movant “knew or shouigthaown of its interest in the case and
that its interest was not adequately representéthieyparties. Ex. AJohnson v. City of Tulsa
at 8 (citingSanguine, Ltd. v. DOIF36 F.2d 1416, 1418 (10th Cir. 1984)).

Thus, it is well-established that the timelinessckldoes not begin to run on a would-be
intervenor until he has reason to know that hierggt is not being adequately represented by the
existing parties to the litigatiorSee, e.g., Sierra Club v. Esgy F.3d 1202, 1206 (5th Cir.
1994) (“A better gauge of promptness is the speéddwhich the would-be intervenor acted
when it became aware that its interests would ngdo be protected by the original partigs.”
Reich v. ABC/York-Estes Corp4 F.3d 316, 322 (7th Cir. 1995) (“[W]e do not egpa party to

petition for intervention in instances in which thatential intervenor has no reason to believe its

interests are not being properly representetiéyal Aid Soc. of Alameda Co. v. Dunlég8

10
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F.2d 48, 50 (9th Cir. 1980) (“[T]he relevant circsiiance here for determining timeliness is
when the intervenor became aware that its inteveatd no longer be protected adequately by
the parties.”)Cram v. McMullen1988 U.S. Dist. LEXIS 9947, at *4-*5 (D. Kan. Aug,
1998) (“Until North River had reason to questioa thalidity of that contract . . . it had no basis
for requesting intervention. . . . Because NoritveRfiled its application one month after
discovering that the defendants’ insurance poliey foe invalid, its application is timely.”).
Indeed, the United States Supreme Court has founatian to intervene to be timely in
circumstances where “as soon as it became cleébhetespondent that the interests of the
unnamed class members would no longer be protbgtédue named class representatives, she
promptly moved to intervene to protect those irgexé United Airlines, Inc. v. McDonald}32
U.S. 385, 394 (1977).

The Tenth Circuit recently applied this timelin@ssiciple inElliott Industries Limited
Partnership v. BP America Production Cd407 F.3d 1091 (10th Cir. 2005). Hfliott
Industries litigants in a state court action sought to mégre in a related federal appeal solely to
challenge the existence of subject matter jurigzhcover a certified class of oil and gas royalty
owners. The appellees in the federal case preyitiasl contested the existence of federal
subject matter jurisdiction, but, upon entry ofalijudgment, it was no longer in their interest to
do so. The Tenth Circuit concluded that “[p]riorthe district court’s entry of final judgment it
was reasonable for [the state court litigantsklg on Appellees to argue the issue of subject
matter jurisdiction.”ld. at 1103. Accordingly, the court found the mottorintervene to be
timely, even though it was filed post-judgment

Until very recently, the Nation had no reason theve its interests in protecting water

quality in the IRW were not being properly repreasernby the State in this action. In fact, as the
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Court is well aware, the Nation attempted to asgigime State its claims against Defendants for

pollution of the IRW via an Agreement dated May 2009 to demonstrate that Defendants’

Rule 19 motion was ill-conceivedseeDkt. #2108-2. Though later found by the Courtéo b

non-binding, the May 19 Agreement executed by ttterAey General of the Cherokee Nation is

clearly an expression of the Nation’s view that 8tate could adequately represent its interests.
In this regard, the May 19 Agreement importantigyies:

> “[T]he State of Oklahoma and the Cherokee Natiaeaghat the lands, water
and other natural resources of the lIllinois Riveatévshed should be free of
pollution, and accordingly that the claims assemelthe case at bar] should
continue to be prosecuted against Defendants. . . .

> “[T]he State of Oklahoma and the Cherokee Natiaeaghat the State has
sufficient interests in the lands, water and ottedural resources located
within the lllinois River Watershed to prosecute tthaims asserted in [the
case at bar]...”

> “[T]he Nation agrees thdhe continued prosecution of this action by the
State of Oklahoma would nampair or impede the Nation’s interestuch
that it is a necessary party under Rule 19(a)...”

> “[T]he State of Oklahoma and the Cherokee Natiaeaghait is not
necessary for the Court to resolve the precise matof each sovereign’s
interests in lands, water and other natural resoesof the lllinois River
Watershedn order to determine that the State of Oklahomsufficient
interests to prosecute the action in [the cas@dtand agree that it is in the
best interests of both sovereigns to avoid unnacgssne and expense
associated with such an exercise at the preseataid in the present
forum...”

Dkt. #2108-2 at 1 (emphases added).

Furthermore, it was eminently reasonable for theddao believe its interests in
protecting the water quality of the IRW were addglyarepresented by the State until such time
as this Court determined that the State could detjaately represent the Nation’s interests.
Nevertheless, contrary to the Nation’s and thee%tatnderstanding, on July 22, 2009, the Court

found that it was “unpersuaded that the State danw@ately protect the absent tribe’s interest.”

12
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Dkt. #2362 at 14. The Nation explains its relmoa the State’s ability to represent its interests
in its Motion to Intervene:

It was not until July 22, 2009 when the Court’sedibn the Defendant’s [sic] motion [to

dismiss] that the Nation was aware that it was s&aey for it to seek intervention.

Further complicating issues, prior to the rulingvéls not clear that the Nation needed to

participate in this matter. By finding that the Matwas an indispensible party, this

Court put the Nation on notice that it was propemntyto this litigation.

Dkt. #2564 at 5.

Underscoring the reasonableness of the Natioriigflirat its interests in protecting
water quality of the IRW were adequately represggdhe fact that the Court itself initially
signaled that such reliance on the State was rahtamnDuring the July 2, 2009 hearing on
Defendants’ Rule 19 Motion, the Court acknowledtiext “we still have CERCLA aniffs not
necessary to determine the respective interests veigard to a CERCLA claim. And in fact,
Coeur d’Alene says thdtEx. B (7/2/09 Hearing Tr. at 13) (emphasis agdethus, as late as
July 2, 2009, the Court was voicing its view (withich the State and Cherokee Nation agree)
that the law does not require any allocation betwtbe Nation’s and State’s respective interests.
And theCoeur d’Aleneadecision referenced by the Court on July 2, 20@@giinafter Coeur
d’Alene I') expressly held that a CERCLA co-trustee may prbpprosecute a CERCLA

natural resource damage (“NRD”) claim in the absarfcthe other co-trustee, consistent with

CERCLA'’s language, purpose, and practice:

Under CERCLA the recovery, if anig not for the benefit of a given party, but goes t
the trustee as the fiduciary to accomplish the sthigoals At first blush, the complexity
appeared to lie with the fact that more than oustée could manage, control, or hold in
trust a given natural resource and to avoid a aordgovery the Court would have to
determine the extent of each trustees’ interesiag@padrtion the damage accordingly.
However, as pointed out by Plaintiffs’ counsethié Court could truly do this there
would be no need for the double recovery languadke statute because the situation
would never arise.

13
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The language of the statute dictates theb-trustee acting individuallyr collectively

with the other co-trusteesay go after the responsible party or parties foetfull

amount of the damagdess any amount that has already been paidesut of a

settlement to another trustee by a responsiblg.pHrthere is a later disagreement

between the co-trustees, that disagreement wouldeh@ be resolved by successive
litigation between the trustees, but it could in may affect the liability of the
responsible party or parties
United States v. Asarcd71 F. Supp. 2d 1063, 1068 (D. Idaho 2008)o€ur d’Alene )
(emphasis added). Thus, this decision and thetSamamments during the July 2, 2009 hearing
reinforce the reasonableness of the Nation’s redian

Additionally, the plain language of CERCLA itselfaies it clear thatwnership of a
natural resource is_not prerequisite for CERCLA trusteeshipSection 107(f)(1) of CERCLA,
which governs the existence of a state’s trustpaskherest in natural resources, provides that in
addition to ownership being a basis for a CERCLAteeship interest, a CERCLA trusteeship
interest also exists as to natural resourgethin the Staté or “managedby’ or “controlled by
the State.See42 U.S.C. § 9607(f)(1) (emphasis added). Regasdiewhich sovereign owns
the resource, plainly, the waters of the IRW (aindabtherein) at issue in this case are “within
the State.” Likewise, there cannot be — and hasmigeen — any dispute that the waters of the
IRW and biota therein are “managed by” and “cotgby” the State.

For these reasons, the Nation (and the State) heasanable basis to be confident that
the Court would deny Defendants’ Rule 19 Motiorted@ine that the Nation was not a required
party, and permit the State to continue pursuisgl@mage claims in the Nation’s absence.
However, on July 22, 2009, the Court did the opjeasnd granted Defendants’ Rule 19 Motion,
determining that the Nation was a required party d@smissed the State’s damage claims. Dkt.

#2362. Similarly, contrary to its statements &tdnly 2 hearing and ti@oeur d’Alene I

decision, the Court relied on the analysi€wmeur d’Alene that was modified (and effectively
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reversed) byCoeur d’Alene Il —n determining that there would have to be an alion
between the Nation’s and State’s respective intgr&hereby impairing the Cherokee Nation’s
ability to protect its interestsltl. at 14-15. This Court was the first court (otherththe court in
Coeur d’Alene | which later reversed course) to have ruled il sumanner.

Thus, the Nation was reasonable in its belief ithais not necessary for it to intervene
in this case to protect its interests up untiliti@ment that the Court denied the State’s Motion to
Reconsider the July 22 Order on August 18, 200&seB on the Court’s statements concerning
Coeur d’Alene liduring the July 2 hearing and the plain languagéEBRCLA, it was reasonable
to assume that the Court would reconsider and madifluly 22 Order with respect to CERCLA
trusteeship. However, on August 18, 2009, the Omade it clear that it would not modify the
July 22 Order. Ex. C (8/18/09 Hearing Tr. at 4-5).

The Nation filed its Motion to Intervene on SepteEmn2, 2009 (Dkt. #2564), just six
weeks after the Court’s July 22 Order and only agscdafter the Court denied the State’s Motion
to Reconsider. In sum, given the circumstancesNgtion acted promptly to intervene in this
case upon learning of the Court’s opinion thatSkege could not adequately represent the
Nation’s interests in protecting the water quatifyfhe IRW. The Nation’s Motion is timely.

Another circumstance in this case that supporiisdang that the Nation’s Motion to
Intervene is timely is the fact that Defendantstediuntil October 31, 2008 to file their Rule 19

Motion (seeDkt. #1788) and the Court’s finding that this Matizvas timely> A “Joint Defense

® |tis anticipated that Defendants will argue tin filing of their Rule 19 Motion was not

tardy because the State had allegedly delayedeicifgpg in what injured natural resources the
State claimed an interest. Such an argument fackslation. The State has from the outset of
this case consistently asserted that it has arestten “all waters running in definite streams.”
SeeDKT #18 at 1 5 (First Amended Complaint, filed ®05). If that was not sufficiently clear
for Defendants, the State articulated these int®ggin in its response to Defendants’ Rule
12(c) Motion regarding standingseeDKT #1111 (filed 3/30/07). Defendants thus cledmgw
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Meeting” Agenda recently produced by the Cargilfédelants (involuntarily produced following
the granting of a motion to compel) indicates thatendants discussed the Cherokee Nation as
being a “Potential Intervenor[]” in this case agyas September 2005. Ex. D (Ginn009953);
see alsdkt. #2599 (“In late 2005, counsel for the Tysorfédhelants went to Tahlequah and met
with Chief Smith and representatives of the CheedKationto discuss the fact that the State’s
complaint directly implicated the Cherokee Natioresserted interests in lands, waters, and
biota within the Oklahoma portion of the IRW (emphasis added)). Yet, Defendants waited
overthree yeardo file their Rule 19 Motion. The Court did node on Defendants’ Rule 19
Motion until nearly nine months after the MotionsmMded. As part of its July 22 Order, the
Court found that Defendants’ Motion was timely dileDkt. #2362 at 21 (“The court finds
defendants did not unduly delay filing their mottondismiss.”). Of course, had Defendants not
waited for three years to file their Rule 19 Motigvhich resulted in the Court’s July 22, 2009
ruling almost nine months later and just two momther to trial), the Nation would have had
notice of the necessity to file its Motion to Intene at a substantially earlier stage in the
proceedings. Under these circumstances, basiciplies of fairness and equity require a finding
that the Nation’s Motion to Intervene is also tignel
2. Any Prejudice To the Existing Parties Is Minimal @apared
To the Importance of the Issues Raised by the Na%oProposed
Intervention
The second factor mentioned by the Tenth Cirecudtah Ass’n of Countiesoncerns
prejudice. The Court explained: “The prejudice prong of thmediiness inquiry ‘measures

prejudice caused by the intervenors’ delay — nathigyintervention itself.””Utah Ass’n of

the interests the State was asserting. Yet, itneasintil October 31, 2008 — more than three
years after the filing of the case and a year analfaafter the State filed its response to theeRul
12(c) Standing Motion — that Defendants filed tifeule 19 Motion.SeeDKT #1788.
Defendants are thus the ones responsible fordhigeiarising on the eve of trial.
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Counties 255 F.3d at 1251 (internal quotation marks omittdd)addition, courts should
balance any prejudice to the existing parties agadie importance of the issues involv&ee
Elliott Indus, 407 F.3d at 1103-04. As noted aboveElirott Industries the movants sought to
intervene to challenge the existence of subjectenatrisdiction over a class of royalty owners,
an issue that an existing party previously hadestet until it was no longer in that party’s
interest to do so. An appelleeHHiott Industriesargued that allowing the intervention would
cause “additional delay and expense.” In grantegmotion to intervene, the Tenth Circuit
concluded that “any prejudice to either party reésglfrom . . . intervention . . . is minimal
compared with the importance of addressing thetguresf subject matter jurisdiction.id.
The conclusion results from such an analysis i ¢hse.
a. The State

The State will suffeno prejudice if the Nation’s Motion to Intervene isagted. More
specifically, the State is not prejudiced by tmeitig of the Motion to Intervene. The fact that
the State is filing the instant Response in fufsart of the Nation’s intervention in this actian i
sufficient proof of this proposition. Indeed, tBtate will be greatly prejudiced if the Motion to
Intervene is denied. As part of its July 22 Ordlee, Court concluded that “with respect to
claims for money damages, disposing of the casieeilCherokee Nation’s absence may impair
or impede the Cherokee Nation’s ability to proiecinterests.” Dkt. #2362 at 15. On this basis,
the Court dismissed the State’s damages clainteein éntirety. However, the State and the
Nation should be able to hold Defendants fully atable for the immense injury they have
caused to the waters of the IRW. With the Nationtsrvention, the basis for the Court’s
dismissal of the State’s damage claims would disap@and the State and the Nation could work

together toward assuring the restoration of the IR¥Whe Court does not allow the Nation to
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intervene, the State will be left to pursue lessth full recovery for the natural resources at
issue, or be required to conduct a second actidrabin order to get full relief.
b. Defendants

Defendants will claim that they will be prejudiced any delay of the trial date
necessitated by the intervention of the Cheroke@NaHowever, any such claim of prejudice
lacks credibility. First and foremost, on June 3009,Defendants themselves filed a motion
with the Court seeking to continue the trial dat®kt. #2296. As part of that motion,
Defendants asserted th@a]'short continuance of the trial date would n@trejudice any
party.” Id. at 3 (emphasis added). In its recent Motion font®mance of Trial, the State seeks
a 120-day extension of the trial date in part tovalDefendants to conduct any additional
discovery with respect to the Cherokee Nation..BR673 at 3. Further, any delay of the trial is
in large part due to Defendants’ decision to waiéé years to file their Rule 19 Motion. Had
Defendants filed their Rule 19 Motion earlier, theervention of the Nation likely would not
have disrupted the trial date. In sum, Defendacitsin of prejudice from any delay of the trial
date should not be given credibility by the Court.

Defendants may also attempt to claim prejudiceltiagufrom additional work and/or
expense in having to defend against the Natioasnd. However, any such work and/or
expense is irrelevant in the timeliness analyBistheJohnson v. City of Tulszase, the
plaintiffs argued that they would be prejudicedtby Fraternal Order of Police’s (“FOP”)
intervention in that case because “an additiondlypaould double the work load and add
issues.” Ex. AJohnson v. City of Tulsat 12. However, the court dohnson v. City of Tulsa
reasoned that “[i]n determining prejudice to thetipa, the Court cannot consider Plaintiffs’

arguments that an additional party would doublexbek load and add issues because those
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factors ‘are a function of intervention itself rattthan the timing of the motion to intervene.”
Id. at 12-13 (quotindgJtah Ass’n of Countie®55 F.3d at 1251). Also, Defendants claimed
(albeit improperly) that they would be subject tautille or inconsistent recovery if the Nation is
not allowed to intervene. Therefore, the Court shawdticonsider any argument from
Defendants as to increased work load or expense.

Clearly, any prejudice to Defendants resulting fritve Nation’s intervention would be
minimal at most. Further, any prejudice to Defertdas outweighed by the importance of
allowing the Nation to have these claims adjudigatéliott Indus, 407 F.3d at 1103-04. As
the Nation states in its Motion, unless it is akalto intervene:

[T]here will not be a complete remedy for the pttin of the IRW in this case. The

damages claims will not be addressed by the Cbust there will be no restoration of

the natural resources injured by Defendants wasfmsal practices, even if the State

should prevail on all of its remaining claims.
Dkt. #2564 at 3-4. Indeed, the public’s importemerests in restoration of the natural resources
of the IRW are implicated by the Cherokee’s claims.

Additionally, allowing the Cherokee Nation to intene and the resulting restoration of
CERCLA and common law damages claims would meesjore the case the parties originally
faced (and prepared). The Cherokee Nation wiyl afiihost entirely on evidence already
developed by the State. Coupled with the Stat@slitional request for a short continuance of
the trial date, which echoes Defendants’ own eacth@tinuance request, no prejudice results to
Defendants.

Overall, in light of any slight prejudice that Daftants could claim, the Court should
grant the Nation’s Motion to Interven&ee, e.g., McDonald30 F.2d at 1073 (stating that

prejudice to the existing parties “may very welltheonly significant consideration when the

proposed intervenor seeks intervention of right”).
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3. The Cherokee Nation Will Be Substantially Prejudtdf
Intervention Is Denied

As the Nation states in it Motion to Intervene:

The prejudice to the Nation if not allowed to mvene is substantial. Now that this

Court has found that the Nation is an indispenglaity for the CERCLA and

damages claims asserted by the State there ésditince that the funding will be

available to provide the restoration that the IR¥éds. Without the Nation as a party

and the claims that it can bring, an important uese will continue to diminish in

guality and economic value.

Dkt. #2564 at 6.

If not allowed to intervene, the Nation would laedd with bringing separate costly and
time-consuming litigation against Defendants rgjsnbstantially the same claims. The Court
has already determined the Nation to be a reqpiaety. Intervention would allow the Cherokee
Nation’s claims, as well as the State’s claimspluing both injunctive and damages issues, to
be resolved in a single proceeding. Through timgls proceeding approach, the Nation would
avoid the substantial costs associated with meltipbation and it would also alleviate any
lingering concerns about double, multiple or ingstent obligations placed on Defendants. The
proposed intervention of the Nation raises the dpdity for the case being resolved “by
wholes” — avoiding unnecessary dismissal and rgfiliA dismissal and refiling risk a
significant delay before the Nation’s claims (b@BRCLA and common law claims) could be

resolved. Such prejudice to the Nation would badeaentirely if invention is granted.

4. The Existence of Unusual Circumstances Also Warrarihe
Nation’s Intervention

As a whole, this case is certainly “unusual” byt jalsout any measure. In particular,
there are unusual circumstances that support ther&intervention. Under the Court’s
unprecedented ruling with respect to CERCLA trushtgg neither the Nation nor the State may

pursue any NRD claim individually relating to thataral resources at issue as to this watershed
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and these Defendants. If the Motion to Interveng@enied and the State proceeds to trial on its
remaining non-damage claims in this action, théeStad Nation could only bring an NRD
claim against Defendants in a subsequent and dearon as co-plaintiffs. Because neither
sovereign can be joined against its will, both seigrns will again need to concurrently waive
their sovereignty. Given the complexity of the lidrages each of the sovereigns faces every
day, such coordination of priorities is often difflt. This potentially provides Defendants with
an unwarranted and unjust escape from liabilibgnial of the Nation’s Motion to Intervene
would also mean that massive public resources By $mvereigns and the Court would have to
again be devoted to this matter.

The analysis of the Nation was that it was notouired party in this matter and given the
importance of the water resources at issue, aféermlants’ Rule 19 motion was filed, it
attempted to assign to the State its rights togua® damage claims against Defendants and
now seeks to intervene. These procedural facteaee highly unusual. The sovereign
Cherokee Nation’s extraordinary effort to havecieams against Defendants decided in this
action should not be overlooked or discounted. s€henusual circumstances all provide
additional support for the Nation’s Motion to Intene.

-

In sum, the Court has already determined, in the B8 context, that the Nation satisfies
the identical considerations required in a Rul@Bdlysis. Moreover, because the Nation (and
the parties) only learned on or after this Couitisy 22, 2009 Order (and subsequent August 18,
2009 denial of the State’s motion for reconsiderabf such order) that the Nation was a
required party in this lawsuit in order for the dages claims to be heard, the Nation’s Motion to

Intervene is timely. Accordingly, where these édagations have been satisfied, Rule 24(a)(2)
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provides that “the courhustpermit” intervention. Fed. R. Civ. P. 24(a)(2) (@masis added).

The Cherokee Nation’s Motion to Intervene shouldyianted.

CONCLUSION

Based on the foregoing, the State respectfullyestuthat the Court grant the Cherokee

Nation’s Motion to Intervene (Dkt. #2564).
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Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com
Thomas C. Green tcgreen@sidley.com
Gordon D. Todd gtodd@sidley.com

SIDLEY, AUSTIN, BROWN & WOOD LLP

Robert W. George robert.george@tyson.com
L. Bryan Burns bryan.burns@tyson.com
Timothy T. Jones tim.jones@tyson.com

TYSON FOODS, INC

Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com
Dustin R. Darst dustin.darst@kutakrock.com

KUTAK ROCK, LLP
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc.Tyson Chicken, Inc., & Cobb-Vantress,

Inc.

R. Thomas Lay rtl@kiralaw.com

KERR, IRVINE, RHODES & ABLES

Frank M. Evans, Il fevans@lathropgage.com
Jennifer Stockton Griffin jgriffin@Ilathropgage.com

David Gregory Brown
LATHROP & GAGE LC
Counsel for Willow Brook Foods, Inc.

Robin S Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER
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Gary S Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American TarReform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poliry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau, Inc.

Kendra Akin Jones, Assistant Attorney General Kanhmes@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney Generalhafles.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas NationdResources Commission

Mark Richard Mullins richard.mullins@mcafeetaft.com
MCAFEE & TAFT
Counsel for Texas Farm Bureau; Texas Cattle Feedeisssociation; Texas Pork Producers
Association and Texas Association of Dairymen

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com
HOGAN & HARTSON, LLP
Counsel for National Chicken Council; U.S. Poultryand Egg Association & National
Turkey Federation

John D. Russell jrussell@fellerssnider.com
FELLERS, SNIDER, BLANKENSHIP, BAILEY

& TIPPENS, PC

William A. Waddell, Jr. waddell@fec.net

David E. Choate dchoate@fec.net
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FRIDAY, ELDREDGE & CLARK, LLP

Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds

reynolds@titushillis.com

Jessica E. Rainey

jrainey@titushillis.com

TITUS, HILLIS, REYNOLDS, LOVE,
DICKMAN & MCCALMON

Nikaa Baugh Jordan

njordan@lightfootlaw.com

William S. Cox, Il

wcox@lightfootlaw.com

LIGHTFOOT, FRANKLIN & WHITE, LLC

Counsel for American Farm Bureau and National Catttmen’s Beef Association

Duane L. Berlin

dberlin@levberlin.com

LEV & BERLIN PC

Counsel for Council of American Survey Research Omanizations & American Association

for Public Opinion Research

Diane Hammons

Diane-Hammons@cherokee.org

Sara Hill

Sarah-Hill@cherokee.org

Counsel for the Cherokee Nation

Also on this 10th day of September, 2009, | madexbpy of the foregoing to:

Thomas C. Green — via email: tcgreen@sidley.com

Sidley, Austin, Brown & Wood LLP

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center St, Ste 200

Little Rock, AR 72201-2610

Steven B. Randall
58185 County Rd 658
Kansas, Ok 74347

Cary Silverman — via email: csilverman@shb.com

Victor E Schwartz
Shook Hardy & Bacon LLP (Washington DC)

/s/ Ingrid L. Moll

Ingrid L. Moll
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